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REPORT

102-250

IMPLEMENTING CERTAIN RECOMMENDATIONS OF THE GARRISON UNIT
JOINT TRIBAL ADVISORY COMMITTEE REGARDING THE ENTITLEMENT
OF THE THREE AFFILIATED TRIBES AND THE STANDING ROCK SIOUX
TRIBE TO ADDITIONAL FINANCIAL COMPENSATION FOR THE TAKING
OF RESERVATION LANDS FOR THE SITE OF THE GARRISON DAM AND
RESERVOIR AND THE OAHE DAM AND RESERVOIR, AND FOR OTHER
PURPOSES

NOVEMBER

26, (legislative day,

NOVEMBER

23), 1991.-0rdered

to be printed

Mr. INOUYE,from the Select Committee on Indian Affairs,
submitted the following

REPORT
[To accompany S. 168]

The Select Committee on Indian Affairs, to which was referred
the bill (S. 168) to implement certain recommendations of the Garrison Unit Joint Tribal Advisory Committee regarding the entitlement of the Three Affiliated Tribes and the Standing Rock Sioux
Tribe to additional financial compensation for the tak_ing of reservation lands for the site of the Garrison Dam and Reservoir and
the Oahe Dam and Reservoir, and for other purposes, having considered the same, reports favorably thereon with an amendment in
the nature of a substitute and recommends that the bill, as amended, do pass.
PURPOSE

The Three Affiliated Tribes and Standing Rock Sioux Tribe Equitable Compensation Act implements certain recommendations of
the Garrison Unit Joint Tribal Advisory Committee that the Federal government provide additional financial compensation to the
Three Affiliated Tribes of the Fort Berthold Reservation and the
Standing Rock Sioux Tribe for the taking of reservation lands for
the site of the Garrison Dam and Reservoir and the Oahe Dam and
reservoir; it provides financial compensation to which the tribes
are entitled, and orders the return of lands taken from the tribes,
individuals and the State of North Dakota in excess of project requirements.
59-010
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BACKGROUND

The Flood Control Act of 1944, often referred to as the PickSloan project Plan, is a joint water development program designed
by the Army Corps of Engineers and the Bureau of Reclamation.
The Pick-Sloan project through its linked system of multi-purpose
dams and reservoirs, has resulted in substantial flood control, navigation, recreation and power benefits to the people throughout the
Missouri River Basin and beyond. It has been estimated that the value
of the benefits conferred by Pi~k-Sloan exceed several billion dollars
annually. However, those benefits came at the cost of destruction
?f more Indian land than any other public works project in America.
Two dams constructed under Pick-Sloan (Garrison and Oahe)
flooded over 300,000 acres of land on and near the Fort Berthold
reservation i:q.North Dakota and Standing Rock Sioux reservation
in North and South Dakota. Although existing treaty rights provided that land could not be taken without the consent of the tribes,
the tribes were not consulted prior to enactment of the Act. The
Bureau of Indian Affairs was fully informed, yet registered no objection to the plan while it was being debated in Congress in 1944.
The Bureau did not inform the tribes of the known damages they
would suffer until 1947, and even then, the full extent of the potential damage was unknown.
The Pick-Sloan Plan was presented to the tribes as a fait accompli. The Corps of Engineers was so confident that it could acquire
the Indian land it needed through Federal power of eminent
domain that it began to construct the dams on the reservations
even before opening formal negotiations with tribal leaders. Consequently the tribes realized that resistance was futile. Gradually
they resigned themselves to making the most of whatever compensation might be offered.
In 1949, 325 families of the Three Affiliated Tribes, representing
80 percent of the tribal membership, were forced to vacate 150,000
acres of prime river bottom land. At the time of removal, they
were the only economically self-sufficient agricultural tribe on the
Great Plains. Garrison Dam flooded one quarter of the. reservation's land base, 94 percent of which was prime agricultural land.
The remainder of the reservation was segmented into five water
bound areas. In 1949, after it became obvious that suitable replacement lands could not be found, Congress appropriated $12,605,625
to the Three Affiliated Tribes: $5,105,625 for lands and improvements, relocation of tribal members and relocation of cemeteries
and monuments, and $7,500,000 for other claims by the tribes.
However, the $7,500,000 was not actually paid to the Tribes, b~t
went directly to individuals as subsistence payments to meet the1~
immediate survival needs.
Ten years later the Standing Rock Sioux Tribe was forced to relinquish 56,000 acres of the best land on its reservation. Trees
along the river had provided the Tribe with its primary source of
fuel and lumber and protection from the ravages of winter blizzards and scorching summer heat. Ninety percent of the timbered
area on the reservation was demolished. In addition the wooded
bottom lands also served as a shelter and feeding ground for many
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kinds of wildlife. The hunting and trapping of game had provided
the Tribe with an important source of food, income, and recreation.
But destruction of this environment by the Oahe Dam and Reservoir reduced the wild game and plant supply at Standing Rock by
75 percent. The elimination of thousands of acres of grazing and
rangeland put 60 percent of the ranchers at Standing Rock out of
business. In 1958, Congress appropriated $12,211,553 to the Sioux
tribe of Standing Rock: $1,952,040 for lands and improvements,
$3,299,513 for all other claims by the tribe and $6,960,000 for tribal
rehabilitation intended to improve the econo1nic and social status
of the Tribe.
The Garrison Diversion Unit Commission (GDUC) was appointed
by the Secretary of the Interior on August 11, 1984, to review the
controversy surrounding the authorized initial stage of the Garrison Diversion Unit and to evaluate the contemporary water needs
of the State of North Dakota. In its Final Report dated December
20, 1984, the Commission found that "the tribes of the Standing
Rock and Fort Berthold Indian reservations bore an inordinate
share of the cost of implementing Pick-Sloan Missouri Basin Program mainstream reservoirs," and recommended that the Secretary establish a committee "to find ways to resolve inequities"
borne by the tribes. Secretary Hodel created the Joint Tribal Advisory Committee (JTAC) on May 10, 1985, and the Committee submitted its final report to the Secretary on May 23, 1986.

Report of the Joint Tribal Advisory Committee •
The JTAC report documented the devastating effects the tribes
suffered as a result of their forced removal from their homes and
communities located in prime tracts of the Missouri River bottom
lands. It also provided a range of compensation to which the JTAC
felt each of the reservations was entitled-between
$181.2 million
and $349.9 million for Standing Rock and $178.4 million and $411.8
million for Fort Berthold. The financial compensation recommended was intended to substitute for or replace the value of the economic base that was taken as the site for Lake Sakakawea and
Lake Oahe.
In addition to recommending additional financial compensation
for the tribes, the report further called for irrigation to be developed to its fullest potential at both Fort Berthold and Standing
Rock. It also called for returning lands taken from the tribes but
not flooded by Lake Oahe or Lake Sakakawea; protecting the
t~ibes' reserved water rights; providing the tribes with preferential
r_1ghtsto Pick-Sloan Missouri River Basin Power; developing shore.line recreation potential; and completing a municipal, industrial
and rural water supply system on each reservation.
!he report also called for replacing infrastructure lost by creation of Lakes Sakakawea and Oahe. The infrastructure
recommended to be replaced at Standing Rock included 190 domestic
water systems; 50 ranch water systems; 55,944 acres of land; 22,000
acres of riverbed; 95 miles of main road; 24 miles of private road;
190 housing units; 3 rodeo arenas; 2 race tracks and 3 sawmills.
rhe infrastructure recommended to be replaced at Fort Berthold
included a primary care in-patient facility and out-patient services;
a bridge; dormitory annexes to the Mandaree and White Shield
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schools; adequate reservation roads; and replacement or weatherization of the inadequate housing facilities provided to the families
relocated.

Economic recovery funds
During the past four years, the tribes of both reservations have
sought ways to finance the compensation for their claims. S. 168 is
a culmination of years of hard work and negotiation with all the
known parties conceivably impacted by this legislation. The bill
creates a recovery fund of $149,200,000 for the Three Affiliated
Tribes and $90,600,000 for the Standing Rock Sioux Tribe. Of the
$149,200,000 for the Three Affiliated Tribes, $60,000,00 has already
been authorized under the Garrison Reformulation Act, Public Law
99-294. The remainder of this Recovery Fund is financed from an
amount equal to 25 percent of the receipts from deposits to the
U.S. Treasury for the preceding fiscal year from.the integrated programs of the Eastern Division of the Pick-Sloan Missouri River
Basin Project (PSMBP-ED) administered by the Western Area
Power Administration. The entire recovery fund for the Standing
Rock Sioux tribe is based on Pick-Sloan power revenues.
The Committee wishes to make clear that it is the intent of this
legislation that the percentages of Pick-Sloan power revenues described in both sections 4(a)(2) and section 4(b)(2) are the. measure,
but not the source, of the deposit into the Recovery funds. Therefore, the measure does not affect the application of power revenues
to Pick-Sloan payout. That intent is further reflected in the last
clause of section 5 providing that power rates are not to be affected
in any way by the payments provided for S. 168.
The Western Area Power Administration agrees that the fmancing mechanism in the bill will not affect Pick-Sloan power rates in
any way. As WAPA stated to the Committee, "S. 168 takes annual
PSMBP-ED revenues as a 'given,' and merely uses them as the
'yardstick' to determine the amount of money to be deposited into
t~e Recovery Funds. WAPA's deposits to the Treasury from the
PSMBP-ED would continue to be credited against the project's expense and repayment obligations; and annual revenue requirements and, therefore, rates would continue to be set based on Reclamation law, DOD Order RA 6121.2, and power marketing administration repayment reform legislation, should it be enacted."
Interest from the funds
The tribes may use only the interest received on moneys in the
Recovery Funds. The Recovery Funds themselves remain in the
Treasury. The funds may be used by the tribes for educatiol!-al,
social welfare, economic development and other programs, subJect
to the approval of the Secretary of the Interior.
The Committee is aware that a parallel proposal to S. 168 in~roduced in the House of Representatives recommends that an adVISory committee be created to make recommendations regarding the
expenditure of monies from the Recovery Funds. While the Committee is concerned about the manner in which such a committee
might be created, it believes that such a committee could assist the
tribes in planning for the long-range use of the funds it receives
under the bill. Therefore, the Committee urges the tribes them-
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selves to each create an entity composed of qualified individuals
who can work with the tribal governments to develop logical economic development proposals. The entity could serve as a repository of historical knowledge about the rationale for various tribal
economic development initiatives and thereby aid in the long-term
stability of those initiatives.

Return of excess lands
The bill directs the Secretary of the Army, through the Corps of
Engineers, to sell those lands acquired on the Standing Rock Reservation under the Act of September 2, 1958, located at or above elevation 1,620 feet, together with all minerals underlying such lands
owned by the United States. The bill transfers administrative jurisdiction over the lands to the Department of the Interior, which is
directed to sell the lands for an amount equal to their fair market
value. In disposing of the lands, the Department must give an applicant the first right of refusal with respect to any land owned by
the applicant or the applicant's family immediately prior to its acquisition by the United States. If the applicant or the applicant's
family fails to exercise its first right of refusal, the land shall be
held in trust for the tribe.
The legislation also calls for the return of additional land that
the Corps of Engineers has already declared to be held in excess of
project needs, as well as for the return of the "Four Bears" cite adjacent to the tribal government headquarters at Fort Berthold.
The bill imposes several restrictions on use of the land conveyed
to the tribes, individual owners and the State of North Dakota. For
example, the bill seeks to protect the Corps' ability to continue operating the Garrison and Oahe projects without interference. S. 168
reserves for the United States perpetual flowage easements and
access over the land conveyed by S. 168. In addition, the bill prohibits structures for human habitation from being constructed
below contour elevation 1,860 feet mean sea level at Fort Berthold
and contour elevation 1,620 at Standing Rock. The bill does not
perr.ait such construction above the contour elevations described in
the bill. Therefore, the Committee wishes to make clear that the
word "excavation" as used in sections 8(h) and 9(g) does not include
an excavation required to construct such a structure above the contour elevations described in the bill. The "excavation" envisioned
in sections 8(h) and 9(g) involves the construction and placement of
landfills or underground structures that could pose a threat to
human health and safety.
Final compensation
S. 168 constitutes the final compensation that will be due to the
Standing Rock Sioux Tribe and the Three Affiliated Tribes for the
loss~s they incurred as a result of the Pick-Sloan program. Howev- .
er, 1t is not the Committee's intention, in favorably reporting S.
16_8,to in any way limit the current or future eligibility of these
tribes for other federal appropriations. Section 5 of S. 168 makes
~lear that the payments made pursuant to this Act shall not result
1n the denial or reduction of any such services to the tribes. For
example, the Three Affiliated Tribes have budget authority available for water systems development. Given the health-threatening
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quality of domestic water on the reservation, the Committee is
hopeful that additional appropriations for upgrading these water
systems will be made available in future years. In addition, the
Standing Rock Sioux Tribe is seeking additional budget authority
for irrigation. S. 168 does not limit eligibility for such additional
budget authority or appropriations.
Finally, the Committee notes that the JTAC found the tribes at
Fort Berthold are entitled to replacement of infrastructure lost by
the creation of the Garrison dam and Lake Sakakawea. The JTAC
findings identified health care facilities, a bridge, school facilities,
and adequate secondary and access roads as replacement infrastructure. Recognizing the limitations currently imposed by the
Budget Enforcement Act, the Committee nevertheless believes that
every effort should be made by the administration and the Congress to provide additional federal funding through annual appropriations for these infrastructure priorities, taking into account
that the JTAC deemed several of these infrastructure replacement
needs to be urgent and critical more than five years ago.
LEGISLATIVE HISTORY

The Committee has held three oversight hearings on the JTAC
recommendations. On March 31, 1987, the Committee held a joint
oversight hearing on the final JTAC report with the Senate Energy
and Natural Resources Committee and the Water and Power Subcommittee of the House Committee on Interior and Insular Affairs.
The purpose of the hearing was to examine the need for legislation
_to implement the recommendations of the JTAC report.
A second hearing was held before the Committee on November
19, 1987. Because the cost to implement the JTAC recommendations was so high, the Committee urged the tribes to provide further justification for the level of additional financial compensation
to which the tribes felt they were entitled. In addition the Committee suggested that the tribes explore a budget-neutral mechanism
to finance the compensation needed to carry out the recommendations.
Finally, the Committee held an oversight hearing on S. 168 on
April 12, 1991. The Committee received testimony from the Bureau
of Indian Affairs, the Corps of Engineers, the U.S. General Accounting Office, the North Dakota and National Rural Electric Cooperatives, the Western Area Power Association, the former Chairman of the JTAC, and the tribes, themselves.
During the hearing, the tribes expressed their overall support for
the bill. While it did not take a position on S. 168, the General Accounting Office expressed its approval of the compensation figures
set forth in the bill.
Corps of Engineers
The U.S. Army Corps of Engineers generally opposed the bill as
introduced. The Corps testified that the land descriptions in the
bill required numerous technical revisions. In addition, the Corps
expressed strong reservations about returning land in addition to
that which it has already declared to be in excess of project requirements. In the end, the Corps expressed its willingness to work
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with the Committee to reach a reasonable accommodation of the
land issue.
The Committee-reported bill reflects much of the technical input
that the Corps has provided since the April hearing. Many of the
changes drafted by the Corps have been incorporated into the reported bill. However, the reported bill also substantially increases
the acreage to be returned to the Three Affiliated Tribes over the
amount originally proposed in S. 168. While the Committee sought
to elicit the Corps' position on these amendments prior to reporting
the bill, the Corps has not yet made its position known.
Bureau of Indian Affairs
The Bureau of Indian Affairs testified as strongly opposed to S.
168. It argued that: (1) "the United States is under no continuing
legal liability to provide any additional compensation to either
tribe"; (2) "Congress, through the Garrison Diversion Reformulation Act of 1986, has already acted to address those tribal concerns"; and (3) "the Budget Enforcement Act requires a pay-as-yougo (PAYGO) or offsets provision whenever new mandatory or discretionary spending is identified or when receipts to the U.S.
Treasury are affected.''
Like the Corps, the Bureau also expressed its willingness to work
with the Committee to come to a consensus on the bill. This willingness included an offer to help identify budgetary offsets, but no
such assistance was forthcoming.
The Committee believes that the BIA's reliance on the Federal
government's technical legal liability to the tribes is misplaced.
The intent of S. 168 is to address the inequity in the payments the
tribes were forced to accept when their land was taken, and their
way of life destroyed. The Committee does not dispute the fact that
Federal moneys were appropriated to benefit the tribes. However
the Committee joins the Joint Tribal Advisory Committee and the
General Accounting Office in disputing the sufficiency and fairness
of the appropriations provided.
By the time the tribes elected to accept the payment offered by
the Federal government for their taken land, the dams had already
been constructed and the water was rising. Therefore, the Committee believes that the tribes had no choice but to accept whatever
compensation was offered. The failure to accept such compensation
would have meant receiving no Federal funds at all.
Even the BIA has conceded that its position on legal liability
does not reach the equities of the situation. Indeed, the BIA seems
to recognize the fairness of providing additional compensation to
the tribes.
The Committee rejects the BIA's second objection-that
compensation has already been provided to the tribes under the Garrison
Unit Reformulation Act of 1986 (Public Law 99-294)-as completely
unfounded. The Garrison Reformulation .Act did not satisfy, nor
was it intended to satisfy, the obligations described by the Joint
Tribal Advisory Committee. Consistent with certain emergency recommendations made by the JT AC, the Act provided an authorization for tribal irrigation and a small authorization for construction
of municipal, rural and industrial water systems for the two reservations. In no respect did these minimal authorizations satisfy the
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obligations of the Federal government that were set forth in the
final JTAC report.
In addition, S. 168 converts the $60 million irrigation authorization for Fort Berthold contained in the Act into an authorization
for additional funds to be included in the Three Affiliated Tribes
Equitable Compensation Fund created in S. 168. The remaining irrigation authorization for Standing Rock is minimal.
As to the BIA' s third objection, the Committee concurs that the
Budget Enforcement Act requires any new direct spending to be
offset. According to the Congressional Budget Office, the offsets required for the bill amount to approximately $1 million in fiscal
year 1993, $4 million in fiscal year 1994, and $10 million in fiscal
year 1995.
The Committee has been engaged in a search for an appropriate
offset. Although the BIA stated to the Committee that it would
assist in identifying such an offset, the Committee has received no
assistance from the BIA in identifying an offset suitable to satisfy
budgetary requirements.
COMMITTEE RECOMMENDATION

The Select Committee on Indian Affairs, in open business session
on October 29, 1991, by unanimous consent and with a quorum
present, recommends that the Senate do pass S. 168.
SECTION-BY-SECTION ANALYSIS

Section 1
Section 1 cities the Act as the "Three Affiliated Tribes and
Standing Rock Sioux Tribe Equitable Compensation Act."
Section 2
Section 2 defines the terms used throughout the bill.
Section 3
Section 3 sets out the findings and declarations of the Congress.
In subsection (a) of this section Congress concurs in the findings of
the Joint Tribal Advisory Committee that the Standing Rock Sioux
Tribe and the Three Affiliated Tribes have never been adequately
compensated for the lands they lost to the Pick-Sloan flood control
project. In subsection (b) of this section Congress declares that the
tribes are entitled to additional compensation.
Section 4
Section 4 creates economic recovery funds for both the Standing
Rock Sioux Tribe and the Three Affiliated Tribes.
Subsection (a) paragraph 1 of Section 4 creates the Three Affiliated Tribes Economic Recovery Fund.
Paragraph 2 of this subsection provides that deposits equal to 25
percent of the receipts from deposits to the United States Treasury
for the preceding fiscal year from the integrated programs of the
Eastern Division of the Pick-Sloan Missouri River Basin Project
shall be deposited automatically into the fund each fiscal year. The
amounts appropriated are to be non-reimbursable and non-return-
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able. The paragraph further provides that the aggregate amount of
deposits into the Recovery Fund shall not exceed $149,200,000.
Paragraph 3 of this subsection converts the authorization under
the Garrison Diversion Unit construction authorization (79 Stat.
433) to fund irrigation on the Fort Berthold Indian Reservation
into an authorization for compensation. That compensation is to be
provided in the amount of $6 million per year for ten years.
Paragraph 4 of this subsection provid~s that only the interest on
the principle in the Recovery Fund shall be available for expenditure by the Tribes. The Tribes are directed to utilize the interest
payments for educational, social welfare, economic development,
and other programs, subject to the approval of the Secretary of the
Interior.
Subsection (b) paragraph 1 of Section 4 creates the Standing
Rock Sioux Tribe Economic Recovery Fund.
Paragraph 2 of this subsection provides that deposits equal to 25
percent of the receipts from deposits to the United States Treasury
for the preceding fiscal year from the integrated programs of the
Eastern Division of the Pick-Sloan Missouri River Basic Project
shall be deposited into the fund automatically each fiscal year. The
amounts appropriated are to be non-reimbursable and non-returnable. The paragraph further provides that the aggregate amount of
deposits into the Recovery Fund shall not exceed $90,600,000.
Paragraph 3 of this subsection provides that only the interest on
the principle in the Recovery Fund shall be available for expenditure by the Tribes. The Tribes are directed to utilize the interest
payments for educational, social welfare, economic development,
and other programs, subject to the approval of the Secretary of the
Interior.

Section 5
Section 5 declares that the compensation provided under this Act
shall in no way result in the reduction or denial of any Federal
services or programs that the Three Affiliated Tribes, the Standing
Rock Sioux Tribe, or their members are otherwise eligible to receive.
Section 6
Section 6 declares that no funds provided under this Act shall be
distributed to any member of the Three Affiliated Tribes or the
Standing Rock Sioux Tribe on a per capita basis.
Section 7
Subsection (a) restates the current-law authorization for irrigation at the Standing Rock Sioux Indian Reservation. Additionally,
it clarifies that the entire reservation is eligible for such irrigation,
rather than the area immediately surrounding the reservation
headquarters at Fort Yates, North Dakota.
Subsection (b) provides an additional authorization of $4,660,000
to carry out irrigation on the Standing Rock Sioux Indian Reservation. This authorization shall be in addition to the authorization in
Section 12.
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Subsection (c) provides that the provisions set forth in Section 7
shall in no way limit irrigation funding for which the Standing
Rock Sioux Indian Reservation may beco1ne eligible in the future.
Section 8
Subsection (a) provides for the return to the Three Affiliated
Tribes of all lands taken from the Tribes pursuant to the Act of
October 29, 1949 that are located at or above contour elevation
1,860 feet mean sea level. The subsection further provides that
those lands are declared to be held in trust by the United States
for the Three Affiliated Tribes and to he part of the Fort Berthold
Indian Reservation.
Subsection (b) provides for the return of the "Four Bears" area to
the Three Affiliated Tribes.
Subsection (c) provides for the return of certain lands located
within the Fort Berthold reservation taken from invididuals. The
lands to be returned are those lands located at or above contour
elevation 1,860 feet mean sea level.
Subsection (d) paragraph 1 provides a right of first refusal to individual Indian and non-Indian owners, their heirs or assigns, to
purchase at fair market value any land which the owner conveyed
to the United States for the Garrison Dam Project. The owners,
their heirs or assigns have up to one year in which to decide
whether to purchase the property. If they elect not to do so, the
land shall be conveyed to the Three Affiliated Tribes.
Subsection (d) paragraph 2 prohibits the resale of any lands purchased by the former owners for 5 years after such purchase,
unless the Three Affiliated Tribes are afforded a right of first refusal to purchase the lands at the price of the bona fide offer. The
• tribes have 30 days during which to elect whether they wish to purchase the land, and must complete such purchase within 1 year.
Subsection (e) provides that the Secretary of the Interior shall
determine the location of the contour elevations described in the
bill within two years after enactment.
Subsection (f) reserves for the United States a perpetual right to
overflow, flood, submerge, saturate, percolate and erode the land
conveyed by section 8 of S. 168. It further provides a perpetual
right for the United States to clear and remove any brush, debris,
and natural obstructions that the Secretary of the Army determines may be detrimental to the project.
Subsection (g) prohibits construction of structures for human
habitation on all land located below contour elevation 1,860 feet
mean sea level.
Subsection (h) prohibits excavations for landfills and underground structures that could pose a threat to human health and
safety from being placed on the land without approval of the Secretary of the Army.
Subsection (i) provides that any right-of-way, leasehold, or other
right, interest, or claim of any person prior to enactment of S. 168
over the land conveyed by the bill shall remain in effect until its
scheduled expiration.
Subsection (j) paragraph 1 provides for the transfer of all rights,
title and interest to the improvements at the Red Butte Bay and
Deep Water Bay public use areas currently held by the United
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States is declared to be held in trust by the United States for the
Three Affiliated Tribes.
Subsection (j) paragraph 2 provides that the facilities transferred
in subsection (j) are transferred without warranty of any kind. It
vests responsibility for operation and maintenance of the improvements and recreational facilities in the Department of the Interior.

Section 9
Section 9 provides for the return to the Standing Rock Sioux
Tribe of all lands taken from the 1'ribe pursuant to the Act of September 2, 1958 that are located at or above contour elevation 1,620
feet mean sea level. The subsection further provides that those
lands and underlying Federal minerals are declared to be held in
trust by the United States for the Standing Rock Sioux Tribe and
to be part of the Standing Rock Indian Reservation.
Subsection (b) provides for the return of certain lands located
within the Standing Rock reservation taken from individuals. The
lands to be returned are those lands located at or above contour
elevation 1,860 feet mean sea level.
Subsection (c) paragraph 1 provides a right of first refusal to individual Indian and non-Indian owners, their heirs or assigns, to
purchase at fair market value any land which the owner conveyed
to the United States for the Oahe Dam Project. The owners, their
heirs or assigns have up to one year in which to decide whether to
purchase the property. If they elect not to do so, the land shall be
conveyed to the Standing Rock Sioux Tribe.
Subsection (c) paragraph 2 prohibits the resale of any lands purchased by the farmer owners for 5 years after such purchase,
unless the Standing Rock Sioux Tribe is afforded a right of first refusal to purchase the lands at the price of the bona fide offer. The
tribe has 30 days during which to elect whether they wish to purchase the land, and must complete such purchase within 1 year.
Subsection (d) provides that the Secretary of the Interior shall
determine the location of the contour elevations described in the
bill within two years after enactment.
Subsection (e) reserves for the United States a perpetual right to
overflow, flood, submerge, saturate, percolate and erode the land
conveyed by section 9 of S. 168. It further provides a perpetual
right for the United States to clear and remove any brush, debris,
and natural obstructions that the Secretary of the Army determines may be detrimental to the project.
Subsection (f) prohibits construction of structures for human habitation on all land located below contour elevation 1,620 feet mean
sea level.
Subsection (g) prohibits excavations for landfills and underground structures that could pose a threat to human health and
safety from being placed on the land without approval of the Secretary of the Army.
Subsection (h) provides that any right-of-way, leasehold, or other
right, interest, or claim of any person prior to enactment of S. 168
over the land conveyed by the bill shall remain in effect until its
scheduled expiration .
. Subsect_ion (i) paragraph 1 provides for the transfer of all rights,
title and interest to the levee around the City of Fort Yates, North
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Dakota, the recreation facilities located at the Fort Yates Recreation Area, the Walker Bottoms Recreation Area, and the Gralld
River Recreation Area to the Standing Rock Sioux Tribe.
Subsection (i) paragraph 2 provides that the facilities transferred
in subsection (i) are transferred without warranty of any kind. It
vests responsibility for operation and maintenance of the improvements and recreational facilities in the Department of the Interior.
Subsection (j) provides that the improvements and facilities located at the Indian Memorial Recreation Area and the Grand River
Fish Spawning Station shall not be transferred to the Standing
Rock Sioux Tribe unless and until the State of South Dakota consents to and provides for such a transfer.
Subsection (k) provides that the Corps of Engineers shall continue to include all lands conveyed under section 9 in all subsequent
determinations of the Corps' compliance with the fish and wildlife
mitigation requirements of the Fish and Wildlife Conservation Act
of 1958. It further provides that the Standing Rock Sioux Tribe
shall use its best efforts to conduct such mitigation efforts. Finally,
it provides that the State of South Dakota shall have no claim,
right, or cause of action to compel the Corps ·of Engineers to designate additional lands as mitigation lands to replace those conveyed
by this section.
•

Section 10
Section 10 reduces the $67,910,000 authorization for irrigation in
Public Law 88-108 by $60,000,000 in conformance with the provisions of section 4(a)(3) of S. 168.
·section 11
Section 11 provides that such sums as may be necessary are authorized to carry out the provisions of Section 4 of this Act.
COST AND BUDGETARY CONSIDERATIONS

The cost estimate for S. 168, as amended, as calculated by the
Congressional Budget Office, is set forth below:
U.S. CONGRESS,
CONGRESSIONAL
BUDGETOFFICE,
Washington, DC, November 14, 1991.
Hon. DANIELK. INOUYE,
Chairman, Select Committee on Indian Affairs,
U.S. Senate, Washington, DC.
DEAR MR. CHAIRMAN:The Congressional Budget Office has prepared the attached cost estimate for S. 168, the Three Affiliated
Tribes and Standing Rock Sioux Tribal Equitable Compensation
Act, as ordered reported by the Senate Select Committee on Indian
Affairs, on October 29, 1991.
Enactment of S. 168 would affect direct spending and thus would
be subject to pay-as-you-go procedures under section 252 of the Balanced Budget and Emergency Deficit Control Act of 1985.
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If you wish further details on this .•estimate, we will be pleased to
provide them.
Sincerely,
ROBERT D. REISCHAUER,
Director.
CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: S. 168.

2. Bill title: Three Affiliated Tribes and Standing Rock Sioux
Tribe Equitable Compensation Act.
3. Bill status: As ordered reported by the Senate Select Committee on Indian Affairs on October 29, 1991.
4. Bill purpose: S. 168 would provide additional compensation to
the Three Affiliated Tribes and the Standing Rock Sioux Tribe for
the taking of reservation lands for the site of the Garrison Dam
and Reservoir and the Oahe Dam and Reservoir. The bill would set
up an economic recovery fund for each tribe and make the interest
from the funds available to the tribes for educational, social welfare, and economic development programs. In addition, the bill
would authorize additional funding for irrigation projects within
the Standing Rock Indian reservation and would transfer certain
federal lands to the tribes.
5. Estimated cost to the Federal Government:
[Byfiscalyear,in millions
of dollars]

1992

Direct
spending:
Estimated
budget
authority
........................................................
.
0
Estimated
outlays
.......................................................................
.
0
Authorizations
(subject
to appropriation):
Estimated
authorization
level.....................................................
.
6
Estimated
outlays
.......................................................................
.
6

1994

1993

1995

7

13

17

1

4

10

2

0
0

0
0

2

1996

18
14

0
0

The costs of this bill fall within budget functions 300 and 450.
Basis of estimate: CBO assumes that all funds authorized would
be appropriated in fiscal years 1992 and 1993. Estimated outlays
are based on historical spending rates_ for programs with similar
goals and activities as those outlined in the bill.
Section 4 of S. 168 would establish an economic recovery fund for
each of the two tribes addressed in the bill. The bill would direct
the Secretary of the Treasury to deposit an amount equal to 25 percent of the receipts for the preceding fiscal year from the Eastern
Division of the Pick-Sloan Missouri River Basin Project into each of
the two recovery funds. The Secretary would be required to make
deposits to the funds annually, beginning in fiscal year 1993, until
each fund reaches a ceiling stated in the bill. In addition, the bill
would authorize payment of $6 million annually for ten years to
the Three Affiliated Tribes fund. This payment would be made
from sums previously authorized in Public Law 98-108. CBO assumes that $6 million would be appropriated each year for fiscal
year 1993 through 1995.

,
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Based on information from the Western Area Power Administration (WAPA) of the Department of Energy, CBO estimates that the
amount placed in the two recovery funds would be $89 million in
fiscal year 1993, $90 million in fiscal year 1994, $55 million in fiscal
year 1995, and $5 million in fiscal year 1996. No further payment
to the funds would be made after each reaches a ceiling set in the
bill. We estimate that the Standing Rock Sioux fund would reach
the ceiling of $90.6 million in fiscal year 1995, and that the Three
Affiliated Tribes fund would reach the ceiling of $149.2 million in
fiscal year 1996. Since the amounts deposited in these funds-both
the amounts based on the WAP A receipts and the $6 million appropriation for the Three Affiliated Tribes settlement-would
be
placed in trusts within the U.S. Treasury, they would be intra-governmental transfers and there would be no net outlays associated
with such principal deposits.
In addition, section 4 would appropriate the interest on the
amounts in the recovery funds to the two tribes for educational,
social welfare, and economic development purposes. CBO assumes
deposits would be made to the funds early in each fiscal year; thus,
the deposits would earn interest for the entire fiscal year, beginning in fiscal year 1993. CBO assumes the funds would be invested
in a mix of short- and long-term investments and uses a mediumterm investment rate to estimate the annual interest earned on
each fund's principal. On this basis, CBO projects that interest
credited to the funds would be $7 million in 1993, $13 million in
1994, $17 million in 1995, and $18 million in 1996. These amounts
would be available for spending without further appropriation
action.
Section 7 would authorize $4.66 million for irrigation projects to
be carried out on the Standing Rock Sioux reservation. CBO assumes that the full amount authorized would be appropriated and
estimates that the Department of the Interior would spend the
$4.66 million in fiscal years 1992 and 1993.
Sections 8 and 9 would transfer lands to be held in trust for the
benefit of the Three Affiliated Tribes and the Standing Rock Sioux
tribe, respectively. The bill would require the Department of the
Interior to survey the lands subject to transfer. Based on estimates
from the Department of the Army's Corps of Engineers, CBO estimates that the surveying would cost the government about $3.4
million in the first two years after the bill is enacted.
Certain lands would be transferred only after the original owners
or their heirs are offered, for a limited period of time, the opportunity to purchase the land they originally owned. The administrative costs associated with identifying the original owners of the
lands acquired for the Garrison and Oahe Dam projects could be
significant, but CBO does not have the information necessary to
predict these costs at this time. The amount of effort to be expended by the Secretary to identify the original owners, the period for
which the lands would be available for sale to the original owners,
and the number of original owners or heirs who would come forward to buy land would all affect costs, but none of these factors
can be predicted with confidence.
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The land ref erred to in sections 8 and 9 currently raises no revenues for the federal government. Therefore, CBO estimates that
the transfer of this land would result in no loss of receipts.
Section 12 would authorize such funds as necessary for the administration of the trust funds set up in section 4 of the bill. CBO
estimates that these activities would cost the federal government
less than $500,000 annually.
6. Pay-as-you-go considerations: The Balanced Budget and Emergency Deficit Control Act of 1985 (BBEDCA) sets up pay-as-you-go
procedures for legislation affecting direct spending or receipts
through 1995. CBO estimates that enactment of S. 168 would affect
direct spendfng because the bill appropriates the interest credited
to the two recovery funds for payments to the tribes.
ESTIMATED
PAY-AS-YOU-GO
IMPACT
[Byfiscalyear,in millions
of dollars]

1992

1993

1994

Change
in outlays
...................................................................................................
.
I
4
0
Change
in receipts
..................................................................................................
.
Notapplicable

1995

10

Any sale of lands to the original owners would increase federal
receipts. However, section 257(e) of BBEDCA states in part that receipts generated from the sale of federal assets cannot be counted
for the purposes of deficit reduction. CBO considers these transactions to be asset sales as defined by section 250(c)(21) of BBEDCA.
Therefore, while we cannot estimate the amount of any receipts
that might be generated from these sales, they would not be counted toward deficit reduction in any event.
7. Estimated cost to State and local governments: None.
8. Estimate comparison: None.
9. Previous CBO estimate: None.
10. Estimate prepared by: Patricia Conroy.
11. Estimate approved by: C.G. Nuckols, for James L. Blum, Assistant Director for Budget Analysis.
REGULATORYIMPACT STATEMENT

Paragraph ll(b) of rule XXVI of the Standing Rules of the
Senate requires each report accompanying a bill to evaluate the
:egulatory and paperwork impact that would be incurred in carrying out the provisions of the bill.
The Committee believes that S. 168 will have a minimal regulatory or paperwork impact.
EXECUTIVECOMMUNICATIONS

The Committee received the following testimony from the Department of the Interior and the Department of the Army stating
the position of the Administration on S. 168 as introduced.
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STATEMENT OF PATRICK A. HAYES, DIRECTOR, OFFICE OF
TRUST AND ECONOMIC DEVELOPMENT, BUREAU OF INDIAN
AFFAIRS, DEPARTMENT OF THE INTERIOR

Mr. Chairman and members of the Committee, I am
here today to present the views of the Department of the
Interior on S. 168, a bill "To implement certain recommendations of the Garrison Unit Joint Tribal Advisory Committee regarding the entitlement of the Three Affiliated
Tribes and the Standing Rock Sioux Tribe to additional financial compensation for the taking of reservation lands of
the site of the Garrison Dam and Reservoir and the Oahe
Dam and Reservoir, and for other purposes.''
The Administration has serious concerns wi·~h S. 168 and
must strongly oppose its enactment for the following reasons:
1. The tribes involved have already been compensated by the Federal Government for the taking of their
land and received almost $25 million. The United
States has no legal liability to provide additional compensation.
2. Congress took other appropriate steps to address
tribal concerns involving the construction of the Garrison and Oahe Dams through enactment in 1986 of the
Garrison Diversion Unit Reformulation Act.
Approximately $84 million was authorized by this
Act for irrigation and municipal and industrial construction for both reservations, and $15 million has
been appropriated to date, with $5.8 million more requested in the President's FY 1992 Budget.
3. The estimated cost to the Federal Government of
the additional compensation authorized by S. 168 is
approximately $300 million in both mandatory and
discretionary spending. Some of the funding provisions
in S. 168 (a total of about $60 million for FY 92-95)
would increase mandatory (direct) spending and are
subject to the pay-as-you-go (PA YGO) provisions of the
Budget Enforcement Act (BEA).
No offsets to these direct spending increases are provided in S. 168. The position of the- Administration is
to oppose any new direct spending unless it is offset
consistent with the BEA.
The Congress has appropriated $12.6 million and $12.2
million respectively to the Fort Berthold and Standing
Rock Reservations as compensation for the taking of their
lands. In addition, the Garrison Diversion Unit Reformulation Act of 1986 (Public Law 99-294) authorized irrigation
and municipal and industrial (M&I) construction for both
reservations that totaled $83.9 million. For irrigation construction, approximately $1.6 million has been appropriated for Standing Rock and $1.3 million is requested for
FY 1992. For the M&I construction, approximately $12
million has been appropriated with the remaining sums
being requested in FY 1992.
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Section 1 of the bill provides the short title of the bill as
the ''Three Affiliated Tribes and Standing Rock Sioux
Tribe Equitable Compensation Act." Section 2 provides the
definitions of the terms used in the bill. Section 3 provides
the findings and declarations of the Congress.
Section 4(a) establishes in the Treasury of -the United
States a "Three Affiliated Tribes Economic Recovery
Fund." Section 4(b) establishes a "Standing Rock Sioux
Tribe Economic Recovery Fund.'' These two sub-sections
also provide that the Secretary of the Treasury shall annually deposit into these two Recovery Funds appropriated
funds based on 25 percent of the receipts deposited by the
Western Area Power Administration
in the preceding
year.
Preliminary Administration scoring estimates of this bill
are about $60 million. Between 1992-1995, final scoring
may deviate from this estimate. In consultation with
WAPA, it has been determined that the annual payment
to the two economic recovery· funds in FY 1992 would be
approximatly $66.1 million. Under provisions of S. 168, the
interest earned on the deposits from the two recovery
funds is available to the tribes. At an interest rate of 10
percent, approximately $6.6 million would be available to
both tribes in FY 1993. Under the PAYGO provisions of
the BEA, the interest amounts used by the tribes would
have to be offset.
We agree with Section 5 of S. 168 which provides that no
payment pursuant to this Act shall result in the reduction
or denial of any Federal services or programs that the
tribes are otherwise entitled to or eligible for, because of
their status as a Federally recognized Indian tribe pursuant to Federal law. We also agree to section 6 of S. 168
which provides that none of the moneys should be distributed on a per capita basis.
Section 7(b) provides for an additional $4,660,000 for construction of the irrigation project within the boundaries of
the Standing Rock Indian Reservation which is authorized
under Public Law 99-294.
Sections 8 through 11 discuss lands which are under the
jurisdiction of the Army Corps of Engineers. Outside the
need to correct land descriptions, we defer to that Agency
for comment on these sections.
Section 12 is a conforming amendment in that it amends
Public Law 99-294 by deleting $67,910,000, and inserting
in lieu thereof "$7,910,000". The $60,000,000 difference is
provided in section 4 of the bill for the Three Affiliated
Tribes Economic Development Fund.
Section 13 authorizes to be appropriated the sums necessary to carry out the provisions of section 4.
This concludes my prepared statement. I will be happy
to answer any questions the Committee may have.
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STATEMENT OF MORGAN R. REES, DEPUTY FOR PLANNING
POLICY AND LEGISLATION,
OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY (CIVIL WORKS)
INTRODUCTION

Mr. Chairman and Members of the Committee:
I am Morgan R. Rees, Deputy for Planning Policy and
Legislation, with the office of the Assistant Secretary of
the Army for Civil Works. Accompanying me here today is
Mr. Robert Roumph, Deputy District Engineer for Project
Management, with the Corps of Engineers Omaha District.
In addition to being the Deputy District Engineer, Mr.
Roumph heads the Indian Desk for the Omaha District.
We are pleased to appear today on provide the views of
the Department of the Army on S. 168, the "Three Affiliated Tribes and Standing Rock Sioux Tribe Equitable Compensation Act.'' As will be explained more fully in this
statement the Department of the Army generally opposes
the bill in its present form.
AUTHORIZED PROJECT

The Flood Control Act of 1944 authorized the construction of five dams and reservoirs along the main stem of
the Missouri River pursuant to the Pick-Sloan Plan. As
certain Indian reservation lands adjacent to the projects
were needed for construction and operation of these
projects, Congress authorized the acquisition of such lands
and specified the compensation to be paid to the affected
tribes and individual Indians. The two laws of direct relevance to the subject of this hearing are the Act of October 29, 1949, by which the United States acquired lands of
the Fort Berthold Reservation for the Garrison Project in
North Dakota, and the Act of September 2, 1958, by which
the United States acquired lands of the Standing Rock
Sioux Tribe for the Oahe Project in both North Dakota
and South Dakota.
.
Both laws specified the compensation to be paid, and extinguished Indian real property rights, except for grazing
privileges and mineral interests retained by the Standing
Rock Sioux Tribe on the lands acquired by the Act. In
1962, through enactment of Public Law 87-695, the
"Indian, Grazing Privileges at Garrison Dam Project Act",
Congress restored the Three Affiliated Tribes' grazing
privileges in the acquired lands at the Fort Berthold Reservation. Mineral rights of the Three Allifiated Tribes in
the acquired lands of the Fort Berthold Reservation were
restored in 1984 by Public Law 98-602.
The Corps manages the project lands acquired from
these Tribes, as well as other project lands acquired from
Indians and non-Indians, pursuant to the Flood Control
Act of 1944 for the purposes of flood control, hydroelectric
power generation, irrigation, navigation, recreation and
wildlife.
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ARMY VIEWS ON S. 168

The remainder of my statement addresses the specific
provisions in the bill which impact either directly or indirectly on the Army.

Section 3: Findings; declarations
This Section concludes that the United States Government did not justly compensate the Indian tribes when it
acquired these lands. In general, the Department of the
Army cannot support this Section.
In the original acts which authorized acquisition, Congress addressed the question of adequate compensation to
the tribes for losses suffered in connection with these
projects. From the mid 1940's through the 1950's, the issue
of adequate compensation was debated before Congress.
Legislation authorizing compensation to the tribes recognized that both the tangible and intangible impacts were
associated with these projects.
Section 8: Lands held in trust
Section 1125 of the Water Resources Development Act of
1986, transferred 152 acres of project land-known
as the
Four Bears Complex-in exchange for an equal value of
Tribal Trust Land, determined to be 82 tracts. Since 1987,
the Tribes have opposed the exchange and instead believe
they are entitled to a transfer without consideration. The
Department of the Army will not oppose such a transfer. If
legislation were enacted to transfer the property, it should
contain language repealing or otherwise modifying Section
1125 of the Water Resources Development Act of 1986 to
reflect a transfer without consideration rather than an exchange.
It should also be noted that the legal description contained in Section 1125 of the Water Resources Development Act of 1986, more specifically Parcel (b)(2), is incorrect, as is the description contained in Section 8(b) of the
proposed legislation, S. 168. In both cases the parcel described is approximately 660 feet north and 660 feet east of
the area intended. We believe it is in the best interest of
both the United States and the Three Affiliated Tribes to
correct the description, and at the same time, include the
additional lands necessary to encompass the Three Affiliated Tribes rodeo grounds and sewage lagoons which are
situated in the NE ¼ SW ¼ of Section 15. Section 8, of the
proposed legislation, should also be revised to further
define and clarify the easement interest retained by the
United States. The transfer should encompass only those
lands above 1,854 feet Mean Sea Level, the Maximum Operating Pool of the project, and should also restrict construction below 1,860 feet Mean Sea Level.
Regarding Section 8(b)(2) of the proposed legislation, the
Department of the Army supports the legislative transfer
of the lands identified in the "Special Assessment of
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Project Land Adjacent to Fort Berthold Indian Reservation"; however, the correct acreage is 5,891 acres, not
5,451.45 acres as listed. The Corps of Engineers is currently preparing a report of excess to the General Services Administration (GSA) for the disposal of the 5,891 acres. As
we understand it, GSA would then transfer this property
to the Secretary of Interior, pursuant to section 202 (a) of
the Federal Property Administrative Services Act, to be
held in trust for the Three Affiliated Tribes.
Finally, Section 8(c)(2) of the proposed legislation needs
to be modified to reflect that the Secretary of the Army
will determine any alignment necessary for project operations. As currently written, the Section would have the
Secretary of the Interior determining the necessary alignment.
Based on the foregoing comments, if requested by this
Committee, we would be happy to provide draft legislation
providing a legal description and language for an easement estate to be retained.
Section 9: Sale of lands
The Standing Rock Sioux Tribe of the Standing Rock
Sioux Reservation at Lake Oahe desires the return of all
lands acquired pursuant to Public Law 85-915, dated September 2, 1958, above 1,620 feet Mean Sea Level. The Department of the Army generally opposes this section. The
"Special Assessment of Project Land Adjacent to Standing
Rock Indian Reservation" addressed this issue, and it identified 386 acres of land available for disposal. All other
land is needed for project purposes.
Additionally, the mechanics for implementing this section are very difficult and appear to directly conflict with
the Federal Property Administrative Services Act of 1949,
as amended. That Act provides for the transfer to the Secretary of Interior, without compensation, excess real property within the reservation of any group, band, or tribe of
Indians. The Secretary of Interior would hold such property in trust for the Tribe.
Section 10: Lands held in trust for the standing Rock
Indian Tribe
The Department of the Army has no objection to the legislative transfer of the 386 acres identified in this Section
if carried out pursuant to the Federal Property Administrative Services Act. However, it should be noted that by
Tribal Resolution 38-89, the Standing Rock Tribal Council
stated its opposition to the "Special Assessment of Project
Lands Adjacent to the Standing Rock Sioux Indian Reservation" and return of these 386 acres. Accordingly, the
Corps of Engineers has suspended all further action to dispose of the 386 acres.
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Section 11: Return of nontribal land
We are uncertain as to what this section refers to. If this
refers to the lands identified as excess in the Special Assessment of Project Lands then the Department of the
Army would not object to the provision. However, we
would oppose this section for the same reasons we oppose
any excess of land not identified for disposal by the Special
Assessment of Project Lands.
In addition, the mechanics for accomplishing Section 11
of the proposed legislation appear unworkable and actually appear to be in direct conflict with the Federal Property
Administrative Services Act of 1949, as amended and the
Federal Property Management Regulations.
CONCLUSION

Mr. Chairman, and other members of the Committee,
this concludes my statement. Thank you for this opportunity to express the Department of the Army's views on S.
168.
CHANGES IN EXISTING LAW

In compliance with subsection 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill are
required to be set out in this report. It is the opinion of the Committee that it is necessary to dispense with this requirement in
order to expedite the business of the Senate.
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